STATE OF FLORI DA
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DEPARTMENT OF AGRI CULTURE AND
CONSUVER SERVI CES,

Petiti oner,
CASE NO. 97-0043

VS.

HUGH H. WARNOCK and TERM NI X
| NTERNATI ONAL COMPANY, L. P.
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RECOMVENDED ORDER

A hearing was held in this case in Tanpa, Florida on Apri
25, 1997, before Arnold H Pollock, an Adm nistrative Law Judge
with the Division of Adm nistrative Heari ngs.

APPEARANCES

For Petitioner: Linton B. Eason, Esquire
Department of Agriculture and
Consuner Servi ces
Room 515 Mayo Bui | di ng
Tal | ahassee, Florida 32399-0800

For Respondent: James M Nicholas, Esquire
1815 South Patrick Drive
| ndi an Har bour Beach, Florida 329367

STATEMENT OF THE | SSUE

The issue for consideration in this case is whether
Respondents, Hugh H Warnock and Term ni x International Conpany,

L.P. (Termnix), should be adm nistratively disciplined by the



Department O Agricul ture and Consuner Services, (Departnent),
because of the matters alleged in the Notice to Inpose Fine dated

Sept enber 10, 1996.

PRELI M NARY MATTERS

By |etter dated Septenber 10, 1996, Phillip R Helseth, Jr.,
acting chief of the Departnent’s Bureau of Entonol ogy and Pest
Control, advised M. Warnock and Term nix that as a result of an
investigation into a witten consuner conplaint filed with it,

t he Departnent intended to inpose a fine of $500.00 on the
Respondent s because, it alleged, on January 22, 1996, M. Warnock
failed to report visible and accessi bl e damage and evi dence
caused by subterranean termtes at a property he inspected.
Thereafter, counsel for Respondents requested a formal hearing on
the allegations and this hearing ensued.

At the hearing, Petitioner presented the testinony of Hugh
H. Warnock, Respondent and Todd P. Caudill, a pest control
environnmental specialist with the Departnment. It also introduced
Petitioner’s Exhibits One through Six. Respondent testified in
his own behal f and presented the testinony of Curt Chandl er,
branch manager of Term nix’ New Port Richey office, and Dr. John
R Mangol d, an entonol ogi st and technical specialist with
Term ni x. Respondent al so introduced Respondent’s Exhibits A

t hrough C.



A transcript of the proceedi ngs was provi ded and subsequent
to the receipt thereof, counsel for both parties submtted
Proposed Findings of Fact which were carefully considered in the
preparation of this Recommended Order

FI NDI NGS OF FACT

1. At all tinmes pertinent to the issues herein, the
Department of Agriculture and Consuner Services was the state
agency responsible for the licensing of pest control conpanies
and applicators in Florida. Respondent, Term nix, was |licensed
as a pest control conpany and Respondent, WArnock, was |icensed
as a pest control applicator in Florida, and was enpl oyed by
Term ni x I nternational Conpany, L.P.

2. On January 22, 1996, M. Warnock conducted a termte
i nspection at property owned by Gordon C. WIlianson | ocated at
704 Court Street in Clearwater, at M. WIIlianmson’s request. The
property was a single story commercial building.

3. Upon conpletion of his inspection, M. Wrnock prepared
and issued to the owner a wood-destroying organi sns i nspection
report on which he certified he had inspected the prem ses,
except for the attic which was inaccessible. M. Warnock noted
that he found no visible evidence of wood destroyi ng organi sns,
no evi dence of visible danage and no visible evidence of previous
treatnent. He noted, however, that in January 1988, the prem ses
previously had been treated for dry wood termtes. As a matter

of record, the January 1988 inspection and treatnent was



conducted by ARAB Pest control which, since that tinme, had been
t aken over by Term ni x.

4. M. Warnock qualified his inspection report by the
coment, “This report is based on what was visible to ne at the
time of inspection.” The purpose of a wood destroyi ng organi sm
report is to note existing or present activity of wood destroying
organi sns, or danmage done as a result of that activity. Most
frequently, the inspection is done for buyers of property or
t hose who are lenders to those who buy, though quite often owners
of property have it done as a part of or in preparation for a
treatnent programto protect against the organisns.

5. On the visit in issue, M. Warnock did the inspection by
hi msel f. Having seen vents in the | ower portion of the outer
wall on his way up to the property, he thought there m ght be an
air space, not necessarily a crawl space, under the floor. After
speaking with the owner, and telling himwhat was intended,
Warnock started his inspection at the north end of the building
where he found sheet rock against the walls and a dropped
ceiling. This particular area was one where old furniture was
st or ed.

6. M. Warnock went fromarea to area in the building, and
was able to do his inspection better in sone places than in
ot hers because of the clutter inside. He also inspected around
the outside of the building, after which he went to ask M.

W 1lianmson how he could get to the space beneath the floor in the



center of the building. In response, according to Respondent,
M. WIllianmson said he didn’t know of any access to that area and
suggest ed Warnock ask soneone else. Wth that, Warnock inquired
of the other individual working in the building, who, Warnock
asserts, also said he didn't know of an access. Though Warnock
claims he | ooked as best he could throughout those portions of
t he buil ding accessible to him because of sawdust and | unber on
the floor, and the wood working machinery there, he could not see
any access ports. It was subsequently determ ned that there are
three crawl spaces |ocated under the north part of the building
whi ch are separated by concrete footings. These spaces are
accessi bl e through access ports in the floor above them

7. M. Warnock definitively states that had he known of any
access ports to the crawl space, he would have gone down into it
to |l ook for danage or organisns. It is so found. M. WArnock
t akes exception to the photographs introduced by the Departnent,
taken by M. Caudill several nonths after his initial visit,
contendi ng they do not accurately reflect the conditions he
encountered during his January 1996 visit. The major difference
is that at that time, sawdust and nmachinery covered the fl oor
access panel s that appear unencunbered in the pictures, and they
were not visible to himwhen he | ooked. Admttedly, he did not
ask that any of the equi pnent or wood be noved or that the
sawdust be swept away.

8. Subsequent to Warnock’s inspection, M. WIIlianmson



called the Termnix office and advi sed he had di scovered damage
at the north end of the building. This damage was found by
Warnock on a return visit to be behind the drywall previously

mentioned, and was determ ned to have been caused by drywall as



opposed to subterranean termtes. The treatnent done under the
contract with ARAB in 1988 was for drywall termtes, and there
was no contract to treat for subterranean termtes.

9. On the second visit Warnock again asked M. WIIlianson
about any access ports, and, according to Respondent, WIIianmson
agai n deni ed knowi ng of any. A second inquiry of the other
gentl eman on the prem ses nmet with the sane response again, but
on this occasion, when he | ooked dowmn at the floor, Warnock saw
an access hole in the floor, and when asked directly about it,
the man admtted he had cut it into the floor about two years
previously. Warnock clains that when he asked if there were
ot her holes, the man said there were not, but this individual did
not appear or present testinony at hearing. The hole was no nore
than a series of cuts across the floor boards between the fl oor
j oi sts which, since there was no handl e, were renoved one at a
time by being pried up.

10. When Respondent and his assistant manager, who was
present with himon this visit, got down into the crawl space,
they found no evidence of infestation. At that tine, the other
access hol es subsequently found to exist were not known to be
there. Respondent steadfastly contends that none of the access
hol es were visible to himor pointed out to himon inquiry of the
occupants at the tinme of his January 1996 visit. As such, he
clains, they were not accessible to himat that tine.

11. It was only after the second visit ny M. Warnock t hat



on June 4, 1996, WIIlianson submtted his conplaint to the
Departnent. In response, on June 7, 1996, Todd Caudill, a pest
control environnmentalist with the Departnment, went to the site
and re-inspected it. During his inspection, done sone six nonths
after Warnock’s initial visit, M. Caudill found termte tubes
and ot her evidence of infestation in the crawl space under the
bui |l di ng when he went into it. He took photographs of what he
saw. M. Caudill is 511" tall and wei ghs about 260 pounds.

Not wi t hst andi ng, he had no trouble getting down into the craw
space through the existing access hol es.

12. M. Caudill could easily see the termte tubes, and in
his opinion, they were there before Warnock’ s January 1996
i nspection of the property. He bases this opinion on the dryness
of the tubes, the lack of active termtes there, and the extent
of the damage existing. He could ook up into the rafter area
because the ceiling had been renoved due to renovation, but could
see no termte activity there.

13. M. Caudill returned to the property for a second visit
on June 25, 1996, at which tinme he took additional photographs.
This second series of pictures included the second crawl space,
on the East side of the building, and several additional access
holes in the floor of the building. M. Caudill indicates that
when he asked about additional access holes, he was directed to a
portion of the building where, when he went there, he was able

easily to find the portals w thout having them pointed out to



him He could not see where any of the access portals had been
covered by machinery nor did it appear to himthat any of the
machi nery recently had been noved. The machinery was not so big
that it would cause a major obstruction.

14. It was on this second that M. Caudill procured an
affidavit fromM. WIIlianson which indicates that when M.
Warnock was there for his inspection, the access ports were not
obstructed and had not been obstructed for the six years the
tenant has occupied the space. M. WIlIlianmson was not present at
the hearing to testify in person nor was his absence expl ai ned by
counsel for the Departnment. No explanation was given by the
Departnent as to why WIlianson could not be present or his
testinony preserved by deposition. Therefore, it is found that
M. WIlliamson’s affidavit is inadm ssible as hearsay evi dence
and i s not considered.

15. In M. Caudill’s opinion, Warnock’s report of his
i nspection of the WIllianson property in January 1996 is not a
conplete report since it did not cover the area of the craw
space. Based on his investigation of the situation, M. Caudil
recommended a fine of $500.00, after which, on Septenber 10,
1996, the Departnent issued its Notice of Intent on which the
all eged violations found are |i sted.

16. At the time M. Caudill did his investigation of M.
War nock’ s i nspection, he had been enployed by the Departnent |ess

than a year. He is not licensed as a pest control operator, but



had been trained in the classroomand in on the job training with
ot her operators, and had done three inspections on his own.

17. According to M. Chandler, the Term ni x branch manager
who went with M. Warnock to the WIIlianson property in May 1996
as a result of M. WIllianson’s call, termte damage was
di scovered in the walls of the building when the covering was
removed for repairs and renovation. WIIlianmson seened to feel
that this area had been m ssed by Respondent when he was there in
January. |In response, M. Chandl er supported Respondent,

i ndi cating the damage, as it existed and where it was, could not
have been found by Respondent’s inspection. He offered to put in
pl ace a new treatnent plan.

18. \Whether M. Chandl er also spoke with M. WIIianson
about access holes is questionable. On one hand, Chandler said
he did speak with himabout them yet at another point in his
testinmony, he could not recall asking WIIlianmson about access
ports. \When the ports were discovered and opened, and Chandl er
went down into the crawl space, he found no evi dence of
infestation in that crawl space. The only evidence of termte
damage observed by Chandler did not extend up fromthe craw
space, but existed in a beam which rested on a concrete slab in
the area opened for renovation.

19. Dr. John Mangold has worked in the pest control
i ndustry for seventeen years and is famliar with the |aws and

rules relating to wood destroying organismreports. To his
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under st andi ng, equi prent on the floor of a building renders the
area underneath it inaccessible, and an inspector cannot deface
an area in order to do an inspection.

20. The inspection report done in 1988 reflects that a
crawl space was not inspected at that tine because it was N A
Counsel agree this nmeans “not accessible.” The second report,
done by M. Warnock, is consistent with the fornmer in that it
al so reflects the crawl space was not inspected because it was
i naccessible. Since the vents on the side of the exterior wall,
near the ground give rise to a presunption there is a craw space
there, if the inspector cannot find access ports, he should note
that fact in the report and indicate why he could not get to it.
Though Respondent did not do this, it does not invalidate a
finding that at the time of his inspection, the crawl space was
not reasonably accessible to him

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter in this

case. Section 120.57(1), Florida Statutes.

22. Chapter 482, Florida Statutes, grants authority to the

Departnent of Agriculture and Consunmer Services to adm nister and
enforce the provisions of the Structural Pest Control Act,

(Chapter 482, Florida Statutes), to adopt rules to carry out the

intent and purpose of the Act and to inpose an adm nistrative

fine not to exceed $5,000 for any violation of the Act.

11



23. The burden of proof rests with the Departnent to
establish its allegations of violation by substantial conpetent

evi dence. Martuccio vs. Departnment of Professional Regul ation,

622 Sp.2d 607 (Fla. 1DCA 1993); Young vs. Departnment of Community

Affairs, 625 So.2d 831 (Fla. 1993).

24. Section 482.226, Florida Statutes, provides that

whenever a wood-destroying organi sminspection is nmade by a
Iicensee for purposes of a real estate transaction, and either a

fee is charged for the inspection or a witten report is

12



requested, such report and inspection will be nmade in accordance
with good industry standards and practice, as established by
rule.

25. Rule 5E-14.142(2)(1), Florida Adm nistrative Code,

dealing with the conpl etion of wood destroying organi sm
i nspection reports, provides:

The inspection will include all areas
accessi bl e by normal neans, but does not
cover those areas that are encl osed or
i naccessi bl e, areas conceal ed by wall
coverings, floor coverings, furniture,
equi pnent, stored articles, insulation, or
any portion of the structure in which
i nspection woul d necessitate noving or
defacing any portion of the structure.

26. No evidence was introduced in this case to indicate the
pur pose for which the wood destroying organi sminspection was
made. However, for the purpose of discussion, it wll be
concl uded here that a fee was charged and a request for witten
report was submtted. Therefore, Respondent was, consistent with
the ternms of the Departnent’s rule, as cited, required to inspect
al | areas accessible by normal neans.

27. The evidence of record indicates that there were craw
spaces under the north portion of the building, and that these
crawl spaces were accessible through access ports in the fl oor.

It is unquestioned that the ports were not marked as such, nor
were there handles set into themfor the purpose of renoval which

m ght have given sone indication of their existence. |nstead,

t he evi dence shows that they were an afterthought of

13



construction, and consisted not of a single piece, but nmerely
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i ndi vidual floor boards cut within the paraneters of the fl oor
j oi sts which, when renoved singly from between two joists,
al | oned access to the crawl space.

28. In addition, the evidence reflects that while machinery
m ght not have been placed over the ports, concealing them
clearly wood stock and sawdust did fall freely to the floor and,
as Respondent contends, may wel |l have conceal ed or obscured their
| ocation. Therefore, when Respondent inquired as to the | ocation
of any access ports, if, as he clains, he was told neither
occupant had know edge of any, he could |ogically assune the
holes on the side of the building were air ports, and there was
no accessibility to that area frominside the buil ding.

29. This |eaves for determ nation whether Respondent was
advi sed the ports existed or whether he was not. No adm ssible
direct evidence on this point was presented by the Departnent.
The coments allegedly nade to M. Caudill by the tenant,
constitute hearsay evidence which, by itself, cannot formthe
basis for a finding of fact. The affidavit of M. WIlIlianson is
in the sane category, and hearsay evidence cannot support other
hearsay evidence. M. WArnock categorically denies he was told
of any access port and contends he could not find any on his own.
In this node, the evidence that the crawl space was accessible to
M. Warnock and that he knew of or should have known of its
exi stence is not substantial and is insufficient. The evidence

of record does not support a conclusion that Respondent is guilty
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of any m sconduct.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the Departnment of Agriculture and
Consuner Services enter a final order dismssing its Notice of
Intent to I npose Fine.

DONE and ENTERED this 23rd day of May, 1997, in Tall ahassee,

Fl ori da.

ARNCLD H. POLLOCK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6947

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 23rd day of May, 1997

COPI ES FURNI SHED

Linton B. Eason, Esquire

Department of Agriculture and
Consumner Services

515 Mayo Bui |l di ng

Tal | ahassee, Florida 32399-0800

James M Nichol as, Esquire
1815 South Patrick Drive
| ndi an Har bour Beach, Florida 32937

Honor abl e Bob Crawf ord
Comm ssi oner of Agriculture

The Capitol, Plaza Level Ten

Tal | ahassee, Florida 32399-0810

Ri chard Tritschler

General Counse

Department of Agriculture and
Consuner Services
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The Capitol, Plaza Level Ten
Tal | ahassee, Florida 32399-0810

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS
Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this recommended order. Any exceptions to

this recommended order should be filed with the agency that w |
issue the final order in this case.
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